Anti Trust

…any contracts, combinations and conspiracies in restraint of trade.

It is essential that REALTORS® have a basic understanding of the antitrust laws and how they are, and can be, applied to the real estate industry.  Statements made by salespeople in the course, of soliciting a listing, showing a listing, cooperating with another brokerage firm, or simply in casual conversation with a colleague are the most frequent source of evidence that commission rates have been fixed or that a particular broker has been boycotted.  

Real Estate agents must constantly remind themselves that trials in general, and antitrust trails in particular, do not necessarily depend upon what actually happened at the time the alleged violation occurred.  Trials depend entirely upon what the “trier of fact,” either a judge or a jury, believed happened during the relevant time period.  Thus, real estate brokers and salespeople who act as if commissions are being fixed, or a competitor is being boycotted, are just as dangerous as those few salespeople and brokers who actually do fix commissions or conspire to boycott another broker.

The following are examples of words or phrases occasionally used by agents that would permit a judge or jury to infer that real estate brokers are engaged in an illegal conspiracy:

1. “I’d like to lower the commission rate, the board has a rule…”

2. “This is the rate that everyone charges.”

3. “The MLS will not accept less than a 120-day listing.”

4. “Before you list with XYZ Realty, you should know that nobody works on their listings.”

5. “If John Doe was really professional (or ethical), he would have joined the board.”

6. “The board requires all REALTORS® to make their salespeople join.”

7. “The best way to deal with John Doe is to boycott him.”

8. “If you valued your services as a professional, you wouldn’t cut your commission.”

9. “No board member will accept a listing for less than ninety days.”

10. “Let him stay in his own market.  This is our territory.”

11. “If he was really a professional, he wouldn’t use par-timers.”

We do not fix, control, recommend, suggest or maintain commission rates, splits or fees.  It is no ones business how much another office charges for commission and as far as compensation offered to other offices -- it is the sole decision on the owner of the company to establish the fees unilaterally without consultation or discussion with other persons affiliated with any other competing firm.  Just by making a statement to the Board or anyone else of "why should this person be allowed to use our MLS?" places you, the person you asked the question and everyone associated with this organization in jeopardy of antitrust litigation!

When a firm is deciding upon its commission of fee structure, it must understand that antitrust conspiracies have been found without any evidence that alleged conspirators actually consulted with each other before making a competitive business decision, such as establishing a fee structure. It is enough if one competitor announces to one or more other competitors, his or her intention to take a particular action, and the competitors then adopt the same course of action within a short period of time.  The announcement can be construed as an invitation to conspire, and the subsequent action by the other competitors can be construed as an acceptance of this invitation.  An inference of conspiracy can be drawn even if the other competitors had each already decided independently to implement the particular policy, but had not already actually done so.

It is therefore imperative that brokers never discuss, or even reveal, their intentions concerning fees, or other competitive business activities, with or to competitors.  Such action will 'taint,' not only the subsequent decision made by the broker who raised the subject, but also the decisions of all other competitors to whom the discussions or announcements were directed.

Not only must a broker avoid any discussions that could imply that commissions or commission splits are the result of collusion, but they should also take positive steps to establish that their commission rates and splits are determined unilaterally.  Each time a broker changes the firm's standard commission rate or commission split, they should document the business reasons for their decision.  This documentation could take the form of a memo to the firm's sales manager, salespeople, or to the file explaining the basis for the decision in terms of the firm's current costs and expenses and prevailing economic conditions.  The memo should make plain to the reader that the decision was made unilaterally based upon the particular economic circumstances facing the firm.  Distribution of the memo should be restricted solely to persons affiliated with the firm.

Once pricing decisions are made, the firm's sales agents must present them to clients in a manner that confirms that the fees or prices were established independently.  This means never responding to a question about fees by referring to the pricing policies of other competitors, or to a policy of the local board or association of REALTORS® that supposedly prohibits or discourages price competition.  (From NAR's Antitrust and Real Estate.)

The Federal government has the Antirust Laws of the Sherman Act, the Clayton Act, the Federal Trade Commission Act and the Robinson-Patman Act.  http://www.usdoj.gov/atr/overview.html
The Sherman Act prohibits contracts, combinations and conspiracies in restraint of trade.  It also condemns monopolization and attempts and conspiracies to monopolize.  

The Clayton Act prohibits various kinds of business conduct that have a tendency to lessen competition or monopolize trade.  Among the practices made illegal by this statute are exclusive dealing arrangements, acquisitions and mergers which lessen competition and interlocking directorates.

The Federal Trade Commission Act bans unfair methods of competition or deceptive acts and practices.
The Robinson-Patman Act prohibits price discrimination where the effect is to lessen competition.  

The little Sherman Acts refers to all the different antitrust acts each state has enacted.

Those in real estate must be particularly cognizant of the areas of price fixing and boycotting.  

In the late 1960’s early 1970’s the Antitrust division of the Federal Trade Commission began investigating the real estate industry for price fixing and other antitrust violations.  One of the areas resulting in this was the National Association of REALTORS® 14 points:
14 Point Multiple Listing Policy
	

Adopted November 15, 1971, By National Association

The purpose of the Multiple Listing Service is the orderly correlation and dissemination of listing information to its Members so that Realtors may better serve the buying and selling public.* (*Relates to Official Interpretation No. 6)

A Multiple Listing Service shall not enact or enforce any rules which restrict, limit or interfere with the actions of its Members in their relations with each other or in their Realtor/client relationship or in the conduct of their business including, but not limited to, the following:

1. MLS shall not: Fix, control, recommend, suggest or maintain commission rates or fees for services to be rendered by Members (Interpretation No. 14).

2. MLS shall not: Fix, control, recommend, suggest or maintain any percentage division of commissions or fees between cooperating Members and between Members and nonmembers.

3. MLS shall not: Require financial support of Multiple Listing Service operations by any formula based on commission or sales price.

4. MLS shall not: Require or use any form which establishes or implies the existence of any contractual relationship between the Multiple Listing Service and the client (buyer or seller).

5. MLS shall not: Make any rule relating to the posting or use of signs (Interpretation No. 26).

6. MLS shall not: Make any rule prohibiting or discouraging cooperation with nonmembers.

7. MLS shall not: Limit or interfere with the terms of the relationship between a Member and his salesmen (Interpretations No. 16 and No. 17).

8. MLS shall not: Prohibit or discourage any Members from political participation or activity (Interpretation No. 15).

9. MLS shall not: Make any rule granting blanket consent to a selling Member to negotiate directly with the seller (owner) (Interpretation No. 10).

10. MLS shall not: Make any rule regulating the advertising or promotion of any listing (Interpretations No. 6 and No. 26).

11. MLS shall not: Prohibit, or discourage a Member from accepting a listing from a seller (owner) preferring to give "office exclusive."

12. MLS shall not: Adopt any rule denying a listing Member from controlling the posting of "sold" signs.

13. MLS shall not: Reject any exclusive listing submitted by a Member on the basis of the quality or price of the listing.

14. MLS shall not: Adopt rules authorizing the modification or change of any listing without the express written permission of the listing Member.




As used herein, the word "rule" shall include "rules," "regulations," "procedures," "policies," and "practices."

As used herein, Multiple Listing Service shall mean a Multiple Listing Service Committee of a Board of Realtors and a separately incorporated Multiple Listing Service affiliated with and owned by a Board of Realtors.

Realtors who are Members of a Multiple Listing Service, which is not affiliated with or owned by a Board of Realtors, shall not recognize or adhere to any Multiple Listing Service rule which is contrary to this policy.

The foregoing policy prohibitions shall be subject to and limited by any applicable governmental statute, ordinance or regulation, to any agreement entered into by the Multiple Listing Service or Board of Realtors and an agency of Government, and to any final decree of court or administrative agency.

It shall be the duty and obligation of all Boards of Realtors and Multiple Listing Services owned by or affiliated with Boards of Realtors to examine their Rules and Regulations to assure that they conform to this policy. Boards failing to bring their rules into conformity with or failing to adhere to this policy shall be required to show cause why their charters shall not be revoked.

Reference to numbered interpretations are from the Official Interpretations, Article I, 
Section 2, of the National Association of Realtors Bylaws.





Section 6.2
Supplement No. 1 to Multiple Listing Policy Published December 21, 1971

Note: Keyed amendments in accordance with authority granted by the Board of Directors of the National Association of Realtors to allow proper wording by Counsel as, from time to time, amended. On November 15, 1971, the National Association adopted a Multiple Listing Policy, containing fourteen numbered items, together with other material. The National Association's Multiple Listing Policy was stating the National Association's considered judgment, based on many years of experience, of what ends a Multiple Listing Service ought to serve, particularly in the light of growth and development of experience and practices. Furthermore, the National Association has been examining the practices of Multiple Listing Services generally in view of recent interest to the subject of the United States Department of Justice.

Although the National Association disagrees sharply with the Department of Justice's views of legality in many respects, the National Association has concluded that some practices are not of sufficient value to warrant argument and litigation. Therefore, the Statement in the National Association's Multiple Listing Policy that a particular type of rule or practice should be avoided was not intended to mean that it was believed to be illegal; it may mean either that the rule or practice is not prohibited by law, it is deemed an inequitable limitation on membership and therefore not permissible for a Member Board of the National Association to adopt or follow, or else that it is poor business or disruptive of proper relations that ought to exist between Realtors and between Realtors and their clients* or that it unreasonably restricts the Realtor in the operation of his business. 

(*Amended by the National Association's Counsel - April 12, 1972)

The policy also stated that it shall be the duty and obligation of all Boards of Realtors and Multiple Listing Services owned by or affiliated with Boards of Realtors to examine their Rules and Regulations to assure that they conform to the National Association's policy and to submit copies of such Rules and Regulations to the National Association within six (6) months of official notification of this policy. This mandate should be observed. The policy also stated that "Boards of Realtors failing to bring their rules into conformity with or failing to adhere to this policy shall be required to show cause why their charters shall not be revoked." This statement does not mean that a Board of Realtors failing to bring its rules into full conformity will necessarily have its charter revoked. What is meant is that a Board of Realtors failing to bring its rules into conformity in respect to any of the 14 Points by conduct which is illegal under applicable law or inequitable within the meaning of the National Association's Bylaws will have its charter revoked. The nature of the rule to which any Board of Realtors fails to conform will be examined at the time the matter comes on for consideration. As to such of the rules as are not illegal or inequitable but which are contrary to the National Association's policy, all Boards of Realtors are advised that they will receive no support or assistance from the National Association if they continue to observe those rules and find themselves in controversy. 

With this introduction, what follows may be useful by way of further explanation of the specific rules.

1. A Multiple Listing Service shall not: "Fix, control, recommend, suggest, or maintain commission rates or fees for services to be rendered by Members." 

The National Association's Interpretation No. 14* establishes that any rules requiring Members to adhere to a schedule of fees or commissions is contrary to the Code of Ethics and to the historical policies of the National Association of Realtors, and is an inequitable limitation on its membership. It expressly states that the National Association neither recommends nor recognizes any agreement to fix or impose uniform rates of commission on real estate transactions. No Board of Realtors' Multiple Listing Service, or other combination of brokers, should establish, require, or recommend the use of any fixed or minimum fee schedules. A Multiple Listing Service should not refuse to accept a listing because of the amount of commission set forth in the listing, but, if the listing otherwise is the kind and type acceptable to the Service, it should be received regardless of the commission set forth. 

The importance of observing Point 1 cannot be overemphasized, particularly as a matter of common sense. Experience throughout industry as a whole shows that agreed or recommended fee or price lists are not in fact observed, achieve no purpose and merely invite litigation. The use or adoption of such schedules invites trouble and does no good, and they are denounced by many governmental agencies.

2. A Multiple Listing Service shall not: "Fix, control, recommend, suggest, or maintain any percentage division of commissions or fees between cooperating Members or non-members." 


The primary purpose of a Multiple Listing Service should be the orderly dissemination of listing information. Flexibility promotes business. On the one hand a Multiple Listing Service Participant may find it in his client's interest to offer cooperating brokers a selling commission of 80% of the total commission. This should be the individual Realtor's choice. On the other hand, a Realtor may have agreed with the seller to do extraordinary advertising, costly promotion and time-consuming duties in the promotion of the sale of the property. In such a case, it would not be economically feasible to pay a cooperating Realtor as high a portion as might otherwise be appropriate.

A Realtor with free choice of modus operandi might have a higher operating cost, inherent in greater exposure of his listed properties in the marketplace, than would the Realtor who chooses to spend very little in operating costs and depends to a great extent on sales through Multiple Listing Service.

It would be inconceivably poor business practice for a Realtor to try to grade the salability of a particular property listed and, if thought readily salable, offer a very small percentage of the commission to the cooperating Realtor.

Under Point 2, a Realtor shall specify the compensation offered for cooperative services on the listing filed with the Multiple Listing Service. This is necessary because the cooperating broker has the right to know what his compensation should be prior to his endeavor to sell. If the Realtor determines to offer any rate of compensation to any specific Participant or Participants other than that he has specified on his listing, the Realtor shall inform the other broker in writing in advance of the compensation he will pay such Participant.**

* See official Interpretation No. 14 of Article I, 
Section 2 - Bylaws of the National Association found in Appendix C in this Handbook

** Paragraph published December 21, 1971, deleted by the National Association's Counsel, April 12, 1972.

3. A Multiple Listing Service shall not: "Require financial support of Multiple Listing Service operations by any formula based on commission or sales price." 

The basic consideration underlying Point 3 is that a Multiple Listing Service should be just what its name implies, a service for the mutual benefit of the Board's Members and of their clientele. That means that it ought not be conducted for a profit but should be remunerated to cover its costs. The function of multiple listing is to encourage and aid cooperation between Realtors so they may better serve the public.

A Multiple Listing Service may prescribe its own fees or charges for handling a listing and has wide choice in the manner of doing so, except it should avoid a manner that would establish the broker's commission or the sales price. The National Association has recommended that a flat fee or a participation charge be established covering the Multiple Listing Service, with the charges adjusted periodically to reflect changes in costs of operation. 

4. A Multiple Listing Service shall not: "Require or use any form which establishes or implies the existence of any contractual relationship between the Multiple Listing Service and the client (buyer or seller)."

When a Multiple Listing Service obtains information or knowledge of a listing brought to it by a participating broker, it has obtained that knowledge in the context of a confidence reposed in it by the listing broker, in his relationship with the client. State law may be different from state to state with respect to whether a Board or a Multiple Listing Service even has legal authority to enter into contractual relationships with a buyer or seller. Nothing in Point 4 may be deemed to advise upon state law.

5. A Multiple Listing Service shall not: "Make any rule relating to the posting or use of signs."

The National Association's Interpretation No. 26* has long stated, "A Board rule prohibiting the posting by Members of 'for sale' or other similar signs on property for which the Member is agent, is an inequitable limitation on its membership." A regulation of signs has nothing to do with any conceivably rational concern or function of a Multiple Listing Service. It is a matter for the owner of the property, his authorized agent, and public authority.

6. A Multiple Listing Service shall not: "Make any rule prohibiting or discouraging cooperation with nonmembers."

If a Realtor wishes to cooperate with a nonmember outside the Multiple Listing Service in a real estate transaction to enable him to better serve his client, the Multiple Listing Service must not discourage or prohibit him in any way. The Multiple Listing Service, however, may establish rules providing that nonmembers not be given access to listings except through the listing broker's office and that Members not sell the listing information to nonmembers.

7. A Multiple Listing Service shall not: "Limit or interfere with the terms of the relationship between a Member and his salesmen (Interpretations No. 16* and No. 17*)."

There are some regulations a Board may properly issue and others that it may not, and the National Association has from time to time expressed its views on that subject. Some Boards have assumed that they could avoid the National Association's statement that a regulation was not proper by having its Multiple Listing Service adopt the regulation. This is not so. The scope of what a Multiple Listing Service may appropriately do may be narrower than what a Board may do because the purpose and function of a Multiple Listing Service are much narrower.

* Official Interpretations located in Appendix C in this Handbook.

A Multiple Listing Service shall not have rules which, for example, impose age limits, prohibit hiring married women, require a minimum number of square feet per salesman, a minimum number of telephones per salesman, minimum earnings per salesman, or minimum number of transactions. 

See Official Interpretations of the National Association No. 16, No. 17, No. 21 and No. 23.**

8. A Multiple Listing Service shall not: "Prohibit or discourage any Members from political participation or activity."

The important element as set forth in Official Interpretation No. 15 is that the Board or Multiple Listing Service not establish a rule which automatically disqualifies an individual for Board membership upon acceptance of public office. Many public offices which need the abilities of business leaders, and to which it is desirable for Realtors to aspire, require only part-time attention. A rule which does not permit one to be a Member under such circumstances auto-matically discourages his undertaking responsibilities of American citizenship.

9. A Multiple Listing Service shall not: "Make any rule granting blanket consent to a selling Member to negotiate directly with the seller (owner) (Interpretation No. 10*)."

Standard of Practice 16-13 of the Code of Ethics states that "All dealings concerning property exclusively listed, or with buyer/tenants who are exclusively represented shall be carried on with the client's agent, and not with the client, except with the consent of the client's agent or except where such dealings are initiated by the client." The National Association's Interpretation No. 10 states: "A Board rule purporting to require a Realtor who holds an exclusive listing to give blanket consent to either his agents or cooperating brokers to negotiate directly with the owner, rather than through him, obstructs observance of the Realtor Code of Ethics, and thereby is an inequitable limitation on its membership." Interpretation No. 10 is clearly a correct interpretation of Standard of Practice 16-13 to which all Realtors have subscribed as a condition to being Realtors. (Amended 11/96)

10. A Multiple Listing Service shall not: "Make any rule regulating the advertising or promotion of any listings."

This policy point is in support of the National Association's Interpretation No. 6 and is intended to preclude the establishment of regulations limiting advertising or promotion of listings by the listing broker except where such advertising or promotion involves unethical conduct, such as dishonesty or misrepresentation.

11. A Multiple Listing Service shall not: "Prohibit or discourage a Member from accepting a listing from a seller (owner) preferring to give 'office exclusive'."

Should the owner of the property specify that the listing shall not be placed in the Multiple, the listing may be excluded but, in that event, the Multiple may require the broker to notify it of what listings he is holding out.* Sometimes it is the desire of the seller that a listing not be filed with the Multiple Listing Service; for example, this could be true if there is illness in the home and closer control of the showing is necessary. Also, the seller might have reason not to want to have the fact known that the property is being offered for sale. But whatever the reason may be, his wishes must be respected.

No one may be compelled to participate in a Board's Multiple Listing Service. Participation is voluntary, not mandatory. The National Association's Interpretation No. 1** provides: "A requirement to participate in a Multiple Listing Service in order to gain and maintain Realtor membership is an inequitable limitation on its membership."

However, if one voluntarily chooses to participate in a Multiple - generally so indicating in writing - the Board may, if it wishes to do so, but need not, require him to place all his listings, or his listings of a distinct type of property, such as residential improved property, with the Multiple.

* Amended by the National Association's Counsel - April 18, 1972.

** Official Interpretations located in Appendix C in this Handbook.

12. A Multiple Listing Service shall not: "Adopt any rule denying a listing Member from controlling the posting of 'sold signs'."

This Point 12 is essentially an aspect of Point 5 and can be more shortly stated: "Do not adopt any rule regulating the posting of 'sold signs'." What it adds to Point 5 is an expression of the judgment of the National Association that as a matter of good business practice the control of the posting of "sold signs" should be left in the hands of the listing Member, always bearing in mind that the wishes of the owner are controlling. 

13. A Multiple Listing Service shall not: "Refuse any exclusive listing submitted by a Member on the basis of the quality or price of the listing." 

In Point 1 it was emphasized that a Multiple Listing Service shall not take any action which would suggest or affect commission rates or fees. Even more fundamentally, a Multiple Listing Service should not take action which would deny a seller of property access to a Multiple Listing Service by reason of the price he seeks to obtain. The word "quality" in Point 13 is intended to relate to the price or factors influencing the value or price reasonably obtainable. A Realtor is under obligation to his client, and part of that obligation requires him to advise the client of what the Realtor, in his best judgment, thinks is the fair market value and an obtainable price. If the owner insists on listing the property at a different price, the Realtor in his own individual judgment may refuse the listing as not justifying his efforts. But if the Realtor, in his own judgment, is willing to accept the listing and place it in the Multiple Listing Service, the Multiple Listing Service should accept the listing. If other Participants in the Multiple Listing Service believe the price to be unobtainable, then each, acting in his own individual judgment, is free to decide not to expend his efforts. The Multiple Listing Service itself, however, should not exclude the listing. A Multiple Listing Service should therefore not circulate any grading or designation that conveys an opinion of the value of the property.

14. A Multiple Listing Service shall not: "Adopt rules authorizing the modification or change of any listing without the express, written permission of the listing Member." 

One of the greatest pitfalls confronting the industry consists of errors and omissions in the listing of properties. To protect the Board, the administrative staff and Members of the Multiple, it is only prudent that all modifications or changes must be in writing to avoid jeopardy to all concerned. Moreover, inasmuch as the listing came from the listing Member, it should not be changed except upon his request.



* * *

An unnumbered paragraph of the National Association's Multiple Listing Policy of November 15, 1971 provided: 

"Realtors who are Members of a Multiple Listing Service which is not affiliated with or owned by a Board of Realtors shall not recognize or adhere to any Multiple Listing Service rule which is contrary to this policy." 

By this statement the National Association does not presume to regulate the conduct or operations of organizations not affiliated with it nor to preclude Realtors from belonging to or participating in non-affiliated organizations. The statement is merely a reminder, but an important reminder, that Realtors continue to be bound by the Code of Ethics while participating in a Multiple Listing Service which is not affiliated with or owned or controlled by a Board of Realtors.


While the 14 points has been tied to MLS rules and regulations, this is an issue of antitrust compliance and not just MLS Rules.

The association publishes the following notice to their members:    

Notice

Under the long established policy of the _____ Association of REALTORS®, State association and NAR:

1. The broker’s compensation for services rendered in respect to any listing is solely a matter of negotiation between the broker and his or her client, and is not fixed, controlled, recommended, or maintained by any persons not a party to the listing agreement.

2. The compensation paid by a listing broker to a cooperating broker in respect to any listing is established by the listing broker and is not fixed, controlled, recommended or maintained by any persons other than the listing broker. 
Antitrust Compliance Quiz

True or False

T or F
1.  Since real estate salespeople are independent contractors, a broker will not be     held liable if one of his salespeople agrees with a salesperson from another firm to fix real estate commissions.

1. False.
A broker is responsible and liable for the conduct of his or her salespeople, whether they are independent contractors or employees.
T or F
2.   If I am present at a meeting where two of my competitors agree to fix commissions, I can avoid liability for their conduct so long as I remain silent.

2. False.
Silence in the midst of a price-fixing discussion is no defense.  Indeed, conduct consistent with the illegal agreement can be viewed as participation in the agreement.  The only way to avoid association with an illegal conspiracy of which you are aware is to openly and affirmatively repudiate it.
T or F
3.   Even though my salespeople are independent contractors, I can agree with them concerning the commission rate my firm will charge.

3. True. 
Even though his salespeople are independent contractors, a broker may still agree with them on the commissions the firm will charge.
T or F
4.   I recently hired a salesperson that has twenty years of experience at another firm.  With such vast experience, there should not be any need for this person to participate in an antitrust program.

4. False.
Twenty years ago most brokers, lawyers, and judges assumed that the antitrust laws did not apply to the real estate industry.  Antitrust law is primarily “judge-made” law, and thus can change overnight.  All salespeople – and brokers – should attend antitrust education programs at least once every two years.
T or F
5.   The best way to persuade a seller that they should not insist on an open listing is to tell them that the MLS will not accept open listings.

5. False.
An MLS rule prohibiting the dissemination of open listings should not be used as a “crutch” with a seller who is insisting on an open listing.  Reference to the MLS rule could suggest a REALTOR® conspiracy to refuse to accept open listings from sellers. A REALTOR® who wishes not to accept open listings should point out how this type of listing operates to the disadvantage of the seller and broker alike.

T or F
6.   It is unethical for REALTOR® A to charge a seller a higher commission rate if the property is sold through a cooperating broker than if the property is sold “in-house.”

6. False.
The Code of Ethics may not be used to influence the rate or form of broker compensation negotiated between a REALTOR® and his client.

T or F
7.  A seller who wants to negotiate a reduced commission rate should be told that the rate we charge is the same as all other firms in town.

7. False.
Reference to the fees of other brokers is a “cop-out” for the weak salesperson.  The seller should be “sold” on your firm’s ability to get results for the fees you charge – or else you do not deserve the listing.

T or F
8.   If I file an ethics charge against REALTOR® A because of his “flat fee” marketing program, and the board finds him guilty, I cannot be charged with an antitrust violation.

8. False.
The professional standards enforcement machinery of a board of REALTORS® provides no “cover” for an antitrust violation.  Where, as here, the Code of Ethics is misused, all those who knowingly participated in its misuse can be held liable.

T or F
9.  If one of my salespeople participates in a price-fixing discussion, my firm cannot be held liable unless I have personal knowledge of the salesperson’s conduct.

9. False.
Just as ignorance of the law is no excuse, a broker’s ignorance of his salesperson’s conduct is no defense to an antitrust charge.  A brokerage firm will be held liable for the conduct of its salespeople whether or not the principal broker was personally aware of that conduct.

T or F
10.  If I impose and enforce an antitrust compliance program within my firm, I will not be sued for an antitrust violation.

10. False.
Unfortunately, even a strictly enforced comprehensive antitrust compliance program is no guarantee that a lawsuit will never be filed against the firm or the persons affiliated with it.  But an antitrust compliance program will ensure that any suit that is filed will be baseless, and thus can be successfully defeated.
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